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Prototype Food Service Management Contract



This Food Service Management Contract (“Contract”) is made and entered into as of        to       by and between       (“SFA”), the School Food Authority and      (“FSMC”), a Food Service Management Company.
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Section A: Purpose of Contract and Definitions
1. Purpose of Contract

a. Purpose of Contract: the Contract sets forth the terms and conditions upon which SFA retains the FSMC to manage and operate food service for SFA’s students, employees, visitors and guests at the Premises.  The FSMC will manage the SFA’s food service operation to include the programs checked below:




 FORMCHECKBOX 
 National School Lunch Program (NSLP)




 FORMCHECKBOX 
 School Breakfast Program (SBP)




 FORMCHECKBOX 
 After School Snack Program (ASP)




 FORMCHECKBOX 
 Special Milk Program (SMP)




 FORMCHECKBOX 
 Fresh Fruit and Vegetable Program (FFVP) as described in Section I and Exhibit.     .




 FORMCHECKBOX 
 
Summer Food Service Program (SFSP) as described in Section J and Exhibit      .





 FORMCHECKBOX 
 Child and Adult Care Food Program (CACFP) as described Exhibit      .




 FORMCHECKBOX 

Catering services as described in Exhibit      .





 FORMCHECKBOX 
 Concessions as described in Exhibit      .





 FORMCHECKBOX 
 A La Carte items/meals





 FORMCHECKBOX 
 Other:          
b. Agency Relationship: While SFA retains control of the quality, extent, and general nature of its food service, and the results of the FSMC’s service hereunder, the relationship between the FSMC and SFA shall at all times be that of independent contractor.  The FSMC is an agent for SFA with limited authority as expressed hereunder and as necessary to fulfill the terms of this Contract.

c. Regulations and Access: SFA may monitor the FSMC’s daily operation of the Food Service with respect to all matters (including working conditions for the Food Service employees and safety, sanitation and maintenance of the food service facilities).  SFA may make reasonable requirements with regard to all such matters and shall give the FSMC written notice thereof.  The SFA’s authorized representatives shall have access to the premises at all times.

2. Definitions

a. Accounting Period: A calendar month, twelve of which constitute an accounting year.

b. A La Carte: Sales of extra meals, and other foods, snacks, beverages, and services that are not Reimbursable Meals.
c. Claims for Reimbursement:  Monthly report submitted by the SFA to claim Federal and State Reimbursement for reimbursable meals.

d. Credit: A payment to the SFA for USDA Foods received by the SFA or other payments.

e. Rebate: A return of part of an amount paid, as for goods or services, serving as a reduction or discount.
f. Default: A material breach, which is defined as a violation of the Contract which is substantial and significant and which excuses the aggrieved party from further performance under the contract.

g. Deficit: The excess of the total of Operating Expenses, over Gross Sales before major equipment purchases, equipment repair, or equipment depreciation as detailed in Exhibit A.

h. Fee Structure:  How the SFA will pay the FSMC for services.

i. Food Service: The preparation, food-related service and sale of food beverages, edible goods and food merchandise, and other food items at the premises.

j. FSMC: Food Service Management Company

k. Gross Sales: All sales of food, beverages, goods, merchandise, and services in the Food Service operation.

l. Management Employee: An exempt salaried person, a non-exempt person or a person employed by the FSMC and paid a gross hourly wage, taxes, benefits, and retirement.
m. Operating Expenses: All costs, charges, fees and expenses incurred in connection with the Food Service.

n. Premises: SFA’s Food Service facilities as detailed in Exhibit B, attached hereto.

o. Purchased Food and Supplies: Food, supplies and chemicals purchased by the FSMC for use in the SFA’s food service program.

p. Reimbursable Meal: A meal eligible for government reimbursement.

q. SA:  State Agency, Montana Office of Public Instruction (OPI).
r. SFA:  School Food Authority
s. SFA Labor: Gross hourly wages, plus taxes, benefits, and retirement plans paid by SFA and invoiced to the FSMC.

t. Small wares: Dishware, glassware, flatware, utensils, trays and similar items.

u. Surplus: The excess of Gross Sales over the total of Operating Expenses before major equipment purchases, equipment repair, or equipment depreciation as detailed in Exhibit A.

v. USDA: The United States Department of Agriculture
w. USDA-Donated Foods or USDA Foods: Foods received from the USDA by the SFA for use by the FSMC in the SFA’s food service program.

Section B: SFA Responsibilities
Provisions under the Food Service Contract: it is the SFA’s responsibility to ensure that the food service operation is in compliance with USDA Child Nutrition Program Laws, Regulations, Guidance, and Agreements. The FSMC shall operate the food service program in a way that meets all requirements under the National School Lunch Act and Child Nutrition Act, the Healthy, Hunger-Free Kids Act of 2010, and shall comply with the terms of the SFA’s Child Nutrition Program agreement with the SA.  The FSMC shall conduct program operations in accordance with 7 CFR Parts 210, 215, 220, 225, 245, and 250 (as applicable) and USDA Food and Nutrition Service instructions and policies to include 77 FR 4088 and all USDA Food and Nutrition Service instructions and policies.
1. Signature Authority: The SFA retains the signature authority for the SA-SFA agreement, free and reduced price policy statement and the Claims for Reimbursement.  The SFA will be responsible for approval of all free and reduced price meal applications, verification of free and reduced price applications and hearings related to such determinations.

2. Control of the School Food Service Account and Overall Financial Responsibility

a. The SFA will retain control of the non-profit school food service account and the overall financial responsibility for the non-profit food service operation.

b. The SFA will retain control for the establishment of all prices, including price adjustments, for meals served under the non-profit school food service account, e.g., pricing for all reimbursable meals, A La Carte service (including vending machines), and adult meals.
c. Maintain responsibility for the implementation of the free and reduced price policy in accordance with 7 CFR Part 245.

3. USDA Foods: 

a. The SFA retains title to all USDA Foods.

b. The FSMC must ensure that all donated USDA Foods received for use by the SFA are used in the SFAs food service for a period specified within the school year or fiscal year. All federally donated USDA Foods and all USDA Foods contained in processed end products received by the SFA and made available to the FSMC will accrue only to the SFA’s food service operation and be utilized therein.  
c. The FSMC may store and inventory donated foods together with foods it has purchased commercially for the SFA’s use.  It may store and inventory such foods together with other commercially purchased foods only to the extent that such a system ensures that the FSMC will use all USDA Foods, all end products, or will use commercially purchased foods of the same generic identity, of U.S. origin, and of equal or better quality than the USDA Foods in the SFA’s food service.

d. The FSMC must ensure that USDA donated ground beef and ground pork are used without substitution.   The FSMC must also ensure that all processed end products are also used without substitution. 

e. First FSMC Contract Year: If the SFA was self-operating in the previous school year, the FSMC must credit the SFA for the value of carry-over inventory which may include donated foods in inventory from that previous year.  Payment to the SFA from the FSMC will be the fair market value of foods in the carry-over inventory.  

4. Quality, Extent and General Nature of Food Service:

a. The SFA will provide detailed specifications for each food component or menu item as specified in 7CFR Part 210, 215, 220, 225, 245, and 250 (as applicable) and USDA Food and Nutrition Service instructions and policies to include 77 FR 4088 Nutrition Standards in the National School Lunch and School Breakfast Programs.
These specifications must cover grade, purchase units, style, condition, weight, ingredients, formulations, and delivery time.
b. Menu standards, as presented in the RFP’s twenty-one (21) day cycle menu, must be maintained as to type and quality of meal service.  
All menus must be developed using the agreed upon menu planning system(s).  The FSMC shall serve reimbursable meals that comply with the latest USDA dietary guidelines as established by USDA in Federal regulations for the National School Lunch Program, the School Breakfast Program, and all other USDA contracted meal programs.
c. The SFA will retain control of the quality, extent and general nature of its food service.  Monitoring will occur through the business manager and/or designee(s).

d. The SFA requires that no payment is to be made to the FSMC for meals that are spoiled or unwholesome at time of delivery; or do not meet detailed specifications, or do not otherwise meet the requirements of the contract.

5. Health Regulations: It is the SFA’s responsibility to maintain all applicable health certifications and to assure that all state and local regulations are being met by the FSMC preparing or serving meals at the SFA’s facilities.

6. Monitoring Responsibilities: The SFA’s designee will be responsible for monitoring the food service operation through periodic on-site visits to ensure the food service is in conformance with program regulations.

7. Use of Advisory Board: The SFA will establish and maintain an advisory board made up of a FSMC representative, parents, teachers, and students to assist in menu planning.

Section C: FSMC Responsibilities

1. Health Certification: The FSMC must maintain all state or local health certification(s) for the duration of the contract for any facility outside the school in which it proposes to prepare meals.  The FSMC must meet all applicable state and local health regulations in preparing and serving meals at the SFA’s facility.
2. Kitchen Maintenance, Food Safety, and Sanitation:  The FSMC will be responsible for maintaining the kitchen area and meeting all safety and sanitation laws and regulations.  The FSMC will develop and follow the Hazard Analysis Critical Control Point (HACCP) standards.  
3. 21-Day Cycle Menu: The FSMC must adhere to the 21-day cycle menu which was included in the request for proposal for the first 21 days of meal service.  Changes made thereafter may only be made with the approval of the SFA.  

4. Provision of Free and Reduced Priced Meals: In order to offer a la carte food service, the FSMC must offer free, reduced, and full-price reimbursable meals to all eligible children. 

5. USDA Foods: The FSMC will fully utilize USDA Foods made available by the SFA solely for the purpose of providing benefits for the SFA’s non-profit food service operation.  The FSMC cannot subcontract processing of any USDA Foods.  The FSMC shall maintain adequate storage practices, inventory and control of such donated foods to ensure that its use and responsibility for the USDA Foods is in compliance with the SFA's agreement with the State distributing agency. The FSMC shall give the SFA, USDA, and appropriate State representative’s access to the storage areas for donated USDA Foods.
6. Recordkeeping: The FSMC will maintain records to support the SFA’s Claim for Reimbursement, make all records available to the SFA upon request, and retain all records for a period of five (5) years after the SFA submits the final Claim for Reimbursement.  The FSMC will maintain records and make them available for the fiscal year for inspection and audit by representatives of the SFA, SA, USDA, and Controller General, at any reasonable time and place.  In instances where audit findings have not been resolved, the records must be retained beyond the five (5) year period until resolution of the issues raised by the audit.  
The FSMC must maintain records and source documents in support of all costs, discounts, rebates, and credits.

7. Reporting: The FSMC will report the claim information to the SFA promptly at the end of each month or more frequently as specified by the SFA.

8. Special Diets: The FSMC shall supply special diets for students in accordance to “Accommodating Children with Special Dietary Needs in the School Nutrition Programs” when a licensed physician specifies that such a diet is a result of a disability as defined by the Rehabilitation Act of 1973 and the Americans with Disabilities Act.
Section D: General Terms

1. Contract Duration:

a. The term of the Contract is twelve (12) months, commencing on      , and continuing until      .
b. The Contract is eligible for renewal of additional one (1) year terms, not to exceed four (4) additional one (1) year extensions, upon mutual agreement of the parties, unless terminated earlier as hereinafter provided.

2. Energy: The SFA and FSMC shall recognize mandatory standards and policies relating to energy efficiency which are contained in the state energy conservation plan issued in compliance with the Energy Policy and Conservation Act (7CFR, Section 3016.36 (i) (13).

3. Termination Clause: Either party may cancel for cause with sixty (60) days notification.

4. Nonperformance Sanctions: Non-compliance with the terms of the Contract is subject to the following administrative procedures and sanctions.      Example clause: The complaining party will notify the other party, either verbally or in writing of the details of the non-compliance.   The other party will have seven (7) days to respond in writing to the notification and to either correct the non-compliance or to protest the non-compliance complaint, and reach a mutually agreeable resolution.  If the complaint is not resolved, to the satisfaction of the complaining party, within fourteen (14) days from the original complaint, then the complaining party may charge the non-responsive party a penalty of One Hundred Dollars ($100.00) which shall be deducted from or added to the monthly invoice from the FSMC. 

Section E: SFA-FSMC Contracts in Excess of $2,500 Involving Food Service Workers who’s Duties are Manual or Physical in Nature

1. Work Hours: The SFA and the FSMC shall comply with the Fair Labor Standards Act, as amended, to include Sections 103 and 107 of the Contract Work Hours and Safety Standards Act (40 USC 327-330) as supplemented by Department of Labor regulations (29 CFR, Part 5) pursuant to 7CFR, Section 3016.36(i)(6).
2. Nondiscrimination: The SFA and FSMC shall not discriminate on the basis of disability, race, color, sex, national origin or age as defined by applicable governmental law, in the recruitment, selection, training, utilization, promotion, termination, or other employment-related activities concerning food service personnel pursuant, but not limited to Titles VI and VII of the Civil Rights Act of 1964. This fundamental rule of conduct will be clearly communicated to all employees, prospective employees and the community at large.  In addition, each part affirms that it is an equal opportunity and affirmative action employer.
3. Drug Free Workplace: The FSMC shall comply with the Government-wide Requirements for Drug-Free Workplace (DFW). The DFW requirements include making a good faith effort, on a continuing basis, to maintain a drug-free workplace. Those measures are to: (1) Publish a drug-free workplace statement and establish a drug-free awareness program for employees as identified in 7 CFR 3021.205 through 3021.220; and (2) Take actions concerning employees who are convicted of violating drug statutes in the workplace identified in 7 CFR 3021.225. The statement must be given to each employee who will be engaged in the performance of the contract and that statement must: (a) Tell employees that the unlawful manufacture, distribution, dispensing, possession, or use of a controlled substance is prohibited in the workplace; (b) Specify the actions that will be taken against employees for violating that prohibition; and (c) Inform each employee that, as a condition of employment under any award, he or she: (1) Will abide by the terms of the statement; and (2) Must notify in writing if he or she is convicted for a violation of a criminal drug statute occurring in the workplace and must do so no more than five calendar days after the conviction.

Section F: SFA-FSMC Contracts in Excess of $10,000

1. Termination Clause:
a. Termination with Cause.  The SFA or FSMC may terminate this Contract with cause, upon sixty (60) days prior written notice to the other of the intention to terminate the Contract, or as by mutual agreement of the parties.   
1. SFA may terminate this Contract as determined by the SFA when considering such things as failure to maintain and enforce required standards of sanitation, failure to maintain proper insurance coverage, failure to provide required periodic information or failure to maintain quality of service at a level satisfactory to the SFA.  
Matters concerning violations of the law will be referred to the local, state, or federal authority that has proper jurisdiction, or other breach of contract. 

2. The FSMC may terminate this Contract as determined by the FSMC when considering such things as failure to make timely payments to the FSMC, failure to maintain and enforce required standards of sanitation with regard to the physical plant, or other breach of contract.

b. Termination Without Cause.  The SFA may terminate the Contract at any time upon sixty (60) days prior written notice to the other of the intention to terminate the Contract, or as by mutual agreement of the parties.  Failure by the SFA to renew the Contract prior to      of any year, shall be considered to be Termination Without Cause, and the sixty (60) days prior written notice is not required in this instance. 

c. Termination Without Cause.  The FSMC may terminate the Contract at any time upon one hundred twenty (120) days prior written notice to the SFA of the intention to terminate the Contract, or by mutual agreement of the parties.  
2. Equal Employment: The SFA and FSMC shall comply with Executive Order 11246, Entitled “Equal Employment Opportunity,” as amended by Executive Order 11375, and as Supplemented in Department of Labor regulations (41 CFP Part 60) pursuant to 7CFR, Section 3016.36(i)(3).

Section G: SFA-FSMC Contracts in Excess of $25,000
1. Debarment, Suspension, Ineligibility and voluntary Exclusion.  The SFA and/or FSMC must have done or provided one of the following as part of this contract, choose the one as sited in the RFP and delete the other two options.
· Included a suspension/debarment statement within the text of the signed contract.  (See below.)
· Used the state-approved certification form as an attachment.
· Checked the federal Excluded Parties List System (EPLS) at www.epls.arnet.gov.  The SFA should make note of the findings within the procurement documentation when the EPLS is utilized.  

Suspension and Debarment, Voluntary Exclusion. By signing this Contract, FSMC certifies that it is not suspended, debarred, or voluntarily excluded from federal financial or non-financial assistance, nor are any of the participants involved in the execution of this Contract suspended, debarred, or voluntarily excluded.  
Further, FSMC agrees to notify the SFA by certified mail should FSMC or any of its agents become debarred, suspended, or voluntarily excluded during the term of this Contract.

Section H: SFA-FSMC Contracts in Excess of $100,000

1.
Certification Regarding Lobbying and Disclosure of Lobbying Activities:   The FSMC must provide per 7CFR Part 3018.  Lobbying activities in connection with school nutrition programs must be disclosed.  If there are material changes after the initial filing, updated reports must be submitted on a quarterly basis. A new certification is required for each renewal period.
2. Environmental: As specified in 7CFR, Section 3016.36 (i)(12), the FSMC and the SFA shall comply with all applicable standards, orders, or requirements issued under section 306 of the Clean Air Act (42 USC 1857 (h)), section 508 of the Clean Water Act (33 USC 1368), Executive Order 11738, and Environmental Protection Agency regulations (40 CFR Part 15), which prohibit the use under non-exempt federal contracts, grants, or loans of facilities included on the EPA list of Violating Facilities.  Violations shall be reported to the USDA and to the USEPA Assistant Administrator for Enforcement (EN-329).
Section I: SFA-FSMC Contract with a FFVP
The standard FSMC contract including FFVP meals must provide that:

1. All FFVP costs must be allowable, actual costs and fully documented.  Labor costs must be reported by and to the SFA in a manner that clearly identifies the actual time allocated to the FFVP.  All Labor costs either operating or administrative must be minimal.  

2. The FSMC will document and track FFVP expenses separately and make this documentation easily accessible to the SFA, OPI or USDA for review. All non-food costs must be carefully reviewed and deemed reasonable, given the extent of the FFVP operations.

3. The FFMC will provide the SFA with documentation that clearly outlines the allocation of costs charged to the FFVP as a basis for the SFAs claim for reimbursement. (i.e., amounts charged for labor, administrative fees, and actual costs of fresh fruits and vegetables, etc.) This is a contract requirement even if a fixed fee for the FFVP is agreed upon.

4. Please identify all SFA and FSMC roles and responsibilities in the FFVP Service than may need to be added to this contract.
Section J: SFA-FSMC Contract with a SFSP
The standard FSMC contract including SFSP meals must provide that:

1.
All meals prepared shall be unitized with or without milk or juice, unless OPI has approved, pursuant to §225.6(h)(3).

2.
A FSMC shall not subcontract for the total meal, with or without milk, or for the assembly of the meals.

3.
The SFA shall provide to the FSMC a list of OPI-approved food service sites, along with the approved level for the number of meals which may be claimed for reimbursement for each site, established under §225.6(d)(2).  

4.
All meals served under the SFSP shall meet the requirements of §225.16.

5.
In cases of nonperformance or noncompliance on the part of the FSMC, the FSMC shall pay the SFA for any excess costs which the SFA may incur by obtaining meals from another source.

6.
The FSMC shall comply with the appropriate bonding requirements, as set forth in §225.15(h) (5)-(7) for FSMC contracts with bids and contracts over $100,000 for Summer Food service.
a.
The FSMCs shall have obtained a performance bond in an amount not less than ten (10) percent nor more than twenty-five (25) percent of the value of the contract.  Sponsors shall require the FSMC to furnish a copy of the performance bond within ten (10) days of the awarding of the contract.

b.
The FSMC shall obtain performance bonds only from surety companies listed in the current Department of the Treasury Circular 570.

Section K: SFA-FSMC Contracts Involving Research, Development, Experimental and Demonstration Work

 
USDA shall have all the Rights to Copyrights, Patent Rights and Rights in Data and Reporting of Discoveries and Inventions.
Section L: Required Inclusions

1. Compliance with Program Regulations: The FSMC shall conduct program operations in accordance with the National School Lunch Act and Child Nutrition Act, as well as, the Healthy, Hunger-Free Kids Act of 2010  7CFR Parts 210, 215, 220, 225, 245, and 250 and all USDA Food and Nutrition Service instructions and policies.  The FSMC shall serve reimbursable meals that comply with the latest USDA dietary guidelines, standard meal patterns, and nutrient standards established by USDA in Federal regulations. FSMC personnel responsible for the preparation of menus will maintain a copy of these regulations to ensure proper menu planning is utilized in accordance with the SFA’s agreements and menu planning options.
2. USDA Foods:
a. The FSMC shall credit the SFA for the values of donated USDA Foods, received by the SFA during the school year or fiscal year (including both entitlement and bonus foods) and crediting for the value of USDA Foods contained in processed end products.  Crediting for the value of donated foods is permitted through invoice reductions, refunds, discounts, or previously included in the established fixed price.  However, all forms of crediting must provide clear documentation of the value received from the donated foods and must be performed not less frequently than annually.  The Statement of Commodities Shipped from OPI which details the value of the USDA commodities received will be used as the value for all credits. The FSMC must provide credit whether or not the donated foods are used in the year of receipt   
b. It is the SFA’s responsibility to ensure that all USDA Foods received are made available to the FSMC, including end processed foods and all USDA Foods accrue only to the SFA’s non-profit school food service and are fully utilized therein.  
c. The use of USDA Foods is prohibited for special functions conducted outside of the nonprofit school food service.  It is prohibited for a FSMC to enter into a processing agreement to subcontract USDA Foods for further processing
d. The FSMC shall give the SFA, USDA, and appropriate OPI representative’s access to the storage areas for USDA Foods.
e. When a contract terminates and is not extended or renewed the FSMC must return all unused donated USDA Foods to the SFA.  The SFA must ensure that all credits for the value of USDA Foods have been received and no refund will be made to the FSMC.

3. Special Functions: There needs to be a method in place that demonstrates that labor costs are not being double billed for nutrition program meals and special function meals. Example clause: The Contract is a Fixed Price per meal contract. Therefore, no labor costs are charged to the SFA for special function meals.

4. Fee Structure:
If a meal equivalency factor was utilized in the RFP for the establishment of fees, this factor must be reported, be consistent with the RFP, and be made part of this contract.

a. Must explain the Fee Structure.  Example clause for Fixed Price per Meal Fee: A per meal charge of $     for all Reimbursable breakfasts, $     for standard Reimbursable lunches, $     for premium-priced Reimbursable lunches, $     for all Reimbursable snacks, and a per-meal charge of $      less than the per meal equivalent factor for all A La Carte sales or catering sales.
A fixed-price contract may permit a FSMC to pre-credit for USDA Foods.  In pre-crediting, a deduction for the value of donated USDA Foods is included in the established fixed price per meal.  However, the SFA must ensure that the FSMC provides an additional credit for any donated foods not accounted for in the fixed price.  The FSMC shall outline how the SFA shall receive this credit.  Additionally, all forms of crediting must provide clear documentation of the value received from the donated food and must be performed not less frequently than annually.  The Statement of Commodities Shipped from OPI which details the value of the USDA Foods received will be used as the value for all credits.    
b. Cost Reimbursable Contracts, including contracts with cost reimbursable provisions,  must include the following provisions:
1. Allowable costs will be paid from the nonprofit school food service account to the FSMC net of all discounts, rebates, and other applicable credits accruing to or received by the FSMC or any assignee under the contract, to the extent those credits are allocable to the allowable portion of the costs billed to the 
SFA.

2. The SFA shall ensure that the FSMC fully discloses all discounts, rebates, allowances, and incentives received by the FSMC from its suppliers.  If the FSMC receives a discount, rebate, allowance, or incentive from any supplier, the FSMC must disclose and return to the SFA the full amount of the discount, rebate, or applicable credit that is received based on the purchases made on behalf of the SFA.  All discounts, rebates, allowances, and incentives must be returned to the SFA during a mutually agreed upon timeframe that is beneficial to the SFA.
3. The FSMC must identify how it will report discounts, rebates, and other applicable credits allocable to the contract that are not reported prior to conclusion of this contract.
4. The FSMC must identify the amount of each discount, rebate, and other credits on bills and invoices presented to the SFA for payment monthly or if approved by the OPI less frequently. However, this information must be reported no less frequently than annually.

5. The FSMC will ensure that its system of inventory management will not result in the SFA being charged for donated USDA Foods.  The SFA must also ensure that the method and timing of crediting for donated USDA Foods does not cause its cash resources to exceed the allowable limits per 7CFR210.9(b)(2).
6. The FSMC shall outline how the SFA shall receive credit for the values of USDA Foods, received by the SFA during the school year or fiscal year (including both entitlement and bonus foods) and crediting for the value of USDA Foods contained in processed end products.  Crediting for the value of donated foods is permitted through invoice reductions, refunds, or discounts.  However, all forms of crediting must provide clear documentation of the value received from the donated food and must be performed not less frequently than annually.  The Statement of Commodities Shipped from OPI which details the value of the USDA Foods received will be used as the value for all credits.    

7. The FSMC must outline the frequency by which crediting will occur and the means of documentation to be utilized to verify that the value has been credited.  
The SFA must require crediting to be performed not less frequently than annually and must ensure that the specified method be achieved in a required time period.  

c. Must explain the basis for fee adjustments.  Example clause: The per-meal charge and other charges by the FSMC shall be reviewed annually, in May, or at other times by mutual agreement of the parties, and adjusted through negotiation.  The negotiated per meal charges and other charges shall be based on the change in the Consumer Price Index (CPI)*. 
*The Consumer Price Index to be utilized for all fee adjustments is to be specified in this contract and must be consistent with the CPI quoted in the RFP.  The Annual Consumer Price Index for All Urban Consumers: Food away from home is the index of preference by USDA. Adjustments are prescribed each July 1, based on changes in the Food Away From Home series of the Consumer Price Index for All Urban Consumers, published by the Bureau of Labor Statistics of the Department of Labor. 
5. Purchasing: 
a. Either this is a Fixed Price per Meal Fee Contract, or a cost-reimbursable Contract.  If the FSMC makes purchases in a cost-reimbursable Contract, the prices charged to the SFA must be reasonable, necessary, allocable, and net of all discounts, rebates, and applicable credits.
b. All claims and demands submitted by the FSMC must be accompanied by documentation which supports all costs and fees claimed and must identify discounts, rebates, and other applicable credits allocable to the contract.  
c. Any silence, absence or omission from Contract document specifications concerning any point shall be regarded as meaning that only the best commercial practices are to prevail, and that only materials (food, supplies, etc.) and workmanship of a quality that would normally be specified by the SFA are to be used.

6. Certification of Independent Price Determination: This is a statement regarding non-collusion.  This certification may be through the use of a Certification of Independent Price Determination as an Exhibit, or an Appendix, or by a Contract statement.  
Example clause: The prices in this Contract have been arrived at independently, without consultation, communication, or agreement, for the purpose of restricting competition, as to any matter relating to such prices with any other offeror or with any competitor. 
7.  Civil Rights Compliance: The FSMC will conform with all civil rights requirements as applicable to the SFA. 
Example clause: In accordance with federal law and USDA policy, the FSMC and SFA are prohibited from discriminating on the basis of race, color, national origin, sex, age or disability. In addition, the SFA affirms that it is an equal opportunity and affirmative action employer and shall comply with all applicable federal, state and local laws and regulations including, but not limited to, Executive Order 11246 as amended by 11375 and 12086; 12138; 11625; 11758; 12073; the Rehabilitation Act of 1973, as amended; the Vietnam Era Veterans Readjustment Assistance Act of 1975; Civil Rights Act of 1964; Equal Pay Act of 1963; Age Discrimination in Employment Act of 1967; Immigration Reform and Control Act of 1986; Public Law 95-507; the Americans With Disabilities Act; Department of Labor Regulation (41/CFR, Part 60), and any additions or amendments thereto.
8. Buy American Provision: The FSMC will comply with the “Buy American” provision in 7 CFR Part 250, 7 CFR 210.21(d).

9.
Claim Liability: 
a. The FSMC accepts liability caused by the FSMC’s negligence for claims assessed as a result of federal and state reviews/audits, corresponding with the SFA’s period of liability.

b. The FSMC accepts liability for any negligence on its part that results in any loss of, improper use of, or damage to USDA Foods.  

10. Location of Records:  For five (5) years, all production records and USDA donated food receipts will be kept on site at the SFA, as will any records necessary to support the SFA’s Claims for Reimbursement for the daily number of meals served by type.  If the Contract is terminated for any reason, the FSMC will turn over all records to the SFA.

11. Nutrition Education: As requested by the SFA, the FSMC will provide assistance with nutrition education. 
Section M: Other Provisions

1.
Services Sites, Service Locations and Specific Meal Types:
2.
Type of Meal Programs the FSMC shall provide. 
3. The FSMC on behalf of the SFA shall manage and operate the school food service program.  The SFA shall be responsible for establishing and notifying parents and guardians of program criteria for providing free and reduced priced meals for eligible students.  It shall be the joint responsibility of SFA and the FSMC to protect the anonymity of children receiving free or reduced price meals and to establish methods for ensuring such anonymity.

4. Catering and/or Concessions: Provisions need to be outlined if this will be allowed and part of the Contract.
5. FSMC Employees: If the FSMC shall provide qualified management employees and non-management employees to manage and work in the Food Service operation this needs to be addressed.
a. FSMC Management Employees: The manager provided by the FSMC is responsible for the overall management of the SFA’s Food Service operation.

b. Personnel Obligations: Each party hereto shall be solely responsible for employees on its respective payroll, including responsibility for recruitment, employment, promotion, transfer, layoff, and termination.  

6. Agreements Not to Hire: (if applicable)
7. Inventories of Donated USDA Foods, Food, Beverages, and Supplies: 

8. Inventories of Equipment and Small Wares: 
9. Office Facilities: The SFA, at SFA’s expense, shall provide to the FSMC office facilities for the Food Service director.  The FSMC shall take care of the office facilities and return them to SFA upon termination of the Contract in good condition, ordinary wear and tear excepted.
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Sanitation: The FSMC shall be responsible for cleaning and sanitation of the premises.

a. The FSMC shall be responsible for housekeeping and sanitation in food preparation areas, storage areas, serving areas, and shall clean and sanitize dishes, pots, pans, utensils, equipment and similar items.

b. SFA shall be responsible for cleaning and sanitation of dining area tables between serving periods, floors and walls, ceilings, ceiling fixtures, air ducts, hood vent systems (as per local ordinance) all windows and restrooms; shall provide and maintain adequate fire extinguishing equipment for the premises; shall provide necessary pest control; and shall be responsible for removal of refuse from refuse collection areas.

c. The FSMC will develop and follow the Hazard Analysis Critical Control Point (HACCP) standards.  
11 
Maintenance: The SFA shall, at SFA’s expense, provide maintenance personnel and outside maintenance services, parts and supplies required to properly maintain the Premises and equipment, except to the extent the FSMC is required to provide maintenance hereunder.

12.
Condition of Premise and Equipment: The Premises and equipment provided by SFA for use in Food Service operations shall be in good condition and maintained by SFA to ensure compliance with applicable laws concerning building, sanitation, safety and health, including the Federal Occupational Safety and Health Act of 1970 and applicable state laws and standards promulgated thereunder.  SFA agrees that any modifications or alterations to the workplace or the Premises (whether structural or non-structural) necessary to comply with any statute or governmental regulation shall be the responsibility of SFA and shall be a SFA’s expense.

13.
Transportation Equipment and Vehicle:  SFA shall provide vehicles and equipment required for the safe and sanitary transportation of food, supplies, lunches, and breakfasts.

14.
Payments to the FSMC: 
15.
Payments to the SFA: 
16.
Guarantees: The SFA and FSMC shall work together to ensure a financially sound operation. 

17.
Assumptions:  Financial terms of the Contract are based upon the following assumptions.
18.
SFA’s Obligations.  The SFA, at its expense, shall provide at its premises electricity, gas, water and other utilities, ventilation, security service, telephone service, internet access service, janitorial supplies, office equipment, fire and extended coverage insurance and real and personal property taxes on all of SFA’s property.  SFA to adjust obligations as appropriate to Contract. 
19.
Taxes: SFA shall be responsible for reporting all sales resulting from the operation of the food service program. The SFA is exempt from any and all sales and other taxes that might be assessed on the Food Service Operations. The FSMC is considered a subcontractor and will not be held accountable for any sales tax resulting from the direct sales of the food service operations. The FSMC will be responsible for all employee-related taxes and the FSMC‘s city, state or federal income taxes

20.
Worker’s Compensation Insurance: Each party shall maintain worker’s compensation as required by state law covering all of its employees employed in connection with the Food Service operations.
21.
Comprehensive or Commercial Insurance: The FSMC shall maintain during the term of the Contract, for protection of SFA and the FSMC, commercial general liability insurance in the combined single limit of not less than Five Million Dollars ($5,000,000) for each occurrence, including, but not limited to, personal injury liability, broad form property damage liability, blanket contractual liability and products liability, covering only the operations and activities of the FSMC under the Contract and shall provide SFA with a certificate evidencing such policies.  The insurance policies shall contain covenants by the issuing company that the policies shall not be cancelled without thirty (30) days prior written notice of cancellation.  SFA shall be named as an additional insured under the FSMC’s policies of insurance to the extent SFA is indemnified pursuant to the Property Insurance section.  The insurer providing coverage shall acknowledge the Waivers of Recovery contained in the Waiver of Recovery section.

22. Waiver of Recovery: Except as otherwise provided herein, each party hereto waives its rights, and the rights of its subsidiaries and affiliates, to recover from the other party hereto and its subsidiaries and affiliates for loss or damage to such party’s building, equipment, improvements and other property of every kind and description resulting from fire, explosion or other cause normally covered in standard broad form property insurance policies only to the extent such losses are actually paid by such insurance.  Notwithstanding any other provision of this Contract, neither party waives its ability to recover from the other party for damages caused by the reckless or intentional misconduct of the employees for which recovery can be had.
23. Property Insurance: SFA shall keep SFA’s buildings, including the Premises, and all property contained therein insured against loss or damage by fire, explosion or other cause normally covered by standard broad form property insurance policies.  The insurer providing coverage shall acknowledge the Waivers of Recovery contained in the Waiver of Recovery section.

24. Indemnity: Except as provided in Section Waiver of Recovery, the FSMC and SFA shall defend, indemnify and hold each other harmless from and against all claims, liability, loss and expense, including reasonable collection expenses, attorney’s fees and court costs which may arise because of the negligence, misconduct, or other fault of the indemnifying party, its agents or employees in the performance of its obligations under the Contract.  Notwithstanding any other provision of this Contract, neither party waives its ability to recover from the other party for damages caused by intentional, tortuous conduct of the employees or agents of the other party not covered by any insurance policy of the aggrieved party.  This clause shall survive the termination of the Contract.
25. Trade Secrets and Proprietary Information: During the term of the Contract, the FSMC may grant to SFA a nonexclusive right to access certain proprietary materials of the FSMC, including menus, recipes, signage, food service surveys and studies, financial statements, management guidelines and procedures, operating manuals, software (both owned by and licensed to FSMC), computerized data bases and similar compilations (“Trade Secrets”).  SFA shall not disclose any of the FSMC’s trade secrets or other proprietary information, directly or indirectly, during or after the term of the Contract.  SFA shall not photocopy or otherwise duplicate any such material without the prior written consent of the FSMC.  All trade secrets and other proprietary information shall remain the exclusive property of the FSMC and shall be returned to the FSMC immediately upon termination of the Contract.  All data records shall be turned over to the SFA upon termination of the Contract.

26. Assignment: The Contract may not be assigned by either party without the written consent of the other party.

27.
Catastrophe: Neither the FSMC nor SFA shall be liable for the failure to perform its respective obligations hereunder when such failure is caused by fire, explosion, water, acts of God, civil disorder or disturbances, strikes, vandalism, war, riot, sabotage, weather and energy-related closings, governmental rules or regulations, or like causes beyond the reasonable control of such party, or for real or personal property destroyed or damaged due to such causes.

28.
Amendments to Contract: All provisions of the Contract shall remain in effect throughout the term thereof unless the parties agree, in a written document signed by both parties, to amend, add or delete any provision.  The Contract may not be changed other than by an agreement in writing signed by the parties hereto.


The Montana Office of Public Instruction must evaluate all proposed amendments to the contract and will approve only those amendments that are consistent with regulations and policy and are not considered “significant”.  

29.
Entirety of Contract: This Contract, its attachments, exhibits, and other documents specifically incorporated by reference herein, contains the entire understanding and agreement of the parties concerning the matters contained herein, and supersedes and replaces any prior or contemporaneous oral or written contracts or communications concerning the matters contained herein.

IN WITNESS WHEREOF, the parties hereto have entered into this Contract as of the date signed by all parties or the first day of the term, whichever is later.

School Food Authority     
BY:

_________________________________

Name: 
SFA Representative
Title:  



Signature Date: ________________________________

Food Service Management Company      
BY:

___________________________________

Name:
FSMC representative
Title:

Signature Date: ________________________________
EXHIBITS 

As Needed and Referenced
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